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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): S NDUMISO (“complainant”) v AUTO WORKERS 

PROVIDENT FUND (“first respondent”) AND ASCENSION TRADING CC T/A 

ASCENSION MOTORS (“second respondent”)  

 

[1]  INTRODUCTION 

 

1.1 This complaint concerns the withholding of the complainant’s 

withdrawal benefit in terms of section 37D(1)(b) of the Act following his 

criminal conviction for theft of money from the second respondent.    

 

1.2 The complaint was received by this Tribunal on 25 May 2015. On 28 

May 2015, an acknowledgement letter was sent to the complainant. On 

the same date, letters were sent to the respondents requesting them to 

respond to the complaint by 29 June 2015. On 29 June 2015, a 

response was received from the first respondent. On 14 July 2015, a 

follow up letter was sent to the second respondent requesting it to 

submit a response by 27 July 2015. On 14 July 2015, a copy of the first 
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respondent response was forwarded to the complainant to reply thereto 

by 27 July 2015. On 29 July 2015, a response was received from the 

second respondent. On 2 September 2015, further submissions were 

received from the first respondent. 

  

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are known to all the parties, only those facts that are 

pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the second respondent from an 

unspecified date until 10 October 2014. By virtue of his employment, 

the complainant became a member of the first respondent. The 

complainant’s employment was terminated following allegations of theft 

of money by the second respondent. The second respondent filed a 

criminal case of theft against the complainant and also requested the 

first respondent to withhold the complainant’s withdrawal benefit 

pending the finalisation of the criminal trial. When the criminal trial was 

completed, the complainant was subsequently convicted of theft of the 

second respondent’s money.   

 

2.2 The complaint relates to the deduction of the complainant’s benefit and 

payment thereof to the second respondent.  

 

 

[3] COMPLAINT 

 

3.1 The complainant submits that he was employed by the second 

respondent until 10 October 2014 when it accused him of theft of 

money. He submits that the second respondent filed a case of theft 
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against him with the South African Police Services (“SAPS”). He 

submits that on 14 May 2015, he was convicted of theft and granted a 

suspended sentence of three years coupled with community service, 

during this period he has to clean the police station every Thursday. He 

submits that because he has to report to the police station every 

Thursday, he cannot obtain employment.  

 

3.2 The complainant submits that in March 2015 he applied for the payment 

of his withdrawal benefit and was informed to wait for a period of three 

months. He submits that when he followed up, he was informed that the 

second respondent has also laid a claim on his pension money. He 

submits that he cannot understand the reason for the claim on his 

pension as he has already been convicted for the theft.  

 

3.3 The complainant seeks this Tribunal to order the payment of his 

withdrawal benefit.   

 

[4] RESPONSES 

 

 First respondent 

 

 4.1 The first respondent confirmed that the complainant is its member. It 

submits that the second respondent approached it to withhold the 

complainant’s benefit pending the finalisation of the criminal case that it 

had opened against him. It submits that the complainant confirms that 

he was granted a suspended sentence of 36 months. It submits that    

having regard to the sentence handed down, it requested the second 

respondent to confirm that it has received a judgement for the payment 

of the amount of R21 300.00 which it claims was stolen from it. It 

submits that the second respondent failed to submit a judgement 

indicating that it should be paid the said amount. It submits that it would 

appear that the second respondent failed to obtain a judgement 

providing for its compensation. The first respondent submits that it 
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informed the second respondent that failure to produce the judgement 

providing for compensation will result in it paying the complainant his 

withdrawal benefit.     

 

 4.2 On 1 September 2015, the first respondent submitted that the 

complainant’s benefit remains unpaid.  

 

Second respondent 

 

4.3  The second respondent submitted a copy of the sentence handed down 

to the complainant by the Magistrate for the District of Wynberg on 14 

May 2015, providing that the complainant was sentenced to a period of 

three years which is wholly suspended for three years. The sentence 

also incorporates community service as detailed in Annexure C2.   

 

[5] DETERMINATION AND REASONS THEREFOR  

 

Introduction 

 

5.1 The issue for determination is whether or not the criminal conviction 

and sentence in the Magistrate’s Court allows the first respondent to 

deduct and pay the second respondent the complainant’s withdrawal 

benefit in terms of section 37D(1)(b) of the Act in lieu of the stolen 

money that the complainant was convicted for.   

 

 

 

 

Payment of a withdrawal benefit  

 

5.2 The payment of any benefit that is due to a member of a fund is        

 regulated by the fund’s rules (see Tek Corporation Provident Fund  & 
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Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and  section 13 

of the Act. Section 13 of the Act further provides that: 

   

   “Subject to the provisions of this Act, the rules of a registered fund shall    

  be binding on the fund and the members, shareholders and officers          

  thereof, and on  any person who claims under the rules or whose claim is 

  derived from a person so claiming.” 

 

5.3 The complainant submitted that he has been sentenced and that he is 

carrying out the sentence imposed in the Magistrate’s Court. The 

second respondent submitted a copy of the Magistrate’s sentence and 

although not explicitly stated, it implies that it expects to receive 

payment from the complainant’s withdrawal benefit for compensation 

for the loss that it incurred due to the complainant’s theft. The first 

respondent, although it indicated that it would pay the complainant his 

withdrawal benefit if the first respondent failed to produce an order from 

the Magistrate’s Court instructing it to deduct the complainant’s 

withdrawal benefit, is still holding the benefit. 

 

5.4  Section 37D (1) (b) of the Act provides:  

 

          (1)    A registered fund may – 

 (a) … 

(b) deduct any amount due by a member to his employer on the date of 

his retirement or on which he ceases to be a member of the fund, in 

respect of - 

 

(i) … 

  

 

(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in 

respect of any damage caused to the employer by reason of 

any theft, dishonesty, fraud or misconduct by the member, and 

in respect of which - 

 

 (aa) the member has in writing admitted liability to the employer; or 
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 (bb) judgment has been obtained against the member in any court, 

including a magistrate’s court, 

 

 from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned; 

   

5.5 Rule 14(b) of the first respondent’s rules authorises the first respondent 

to deduct a member’s benefit in accordance with section 37D of that 

Act, and provides that: 

 

 “(b) Notwithstanding any other provisions of these RULES, the BOARD 

may, where an EMPLOYER has instituted legal proceedings against 

the MEMBER concerned in respect of damage caused to the 

EMPLOYER as contemplated in Section 37D(1)(b) of the ACT, 

withhold payment of the benefit until such time as the matter has 

been finally determined by a competent court of law or has been 

settled or formally withdrawn;  provided that : 

 

 (i) the amount withheld shall not exceed the amount that may be 

deducted in terms of Section 37D(1)(b)(ii) of the ACT;” 

 

 Read with rule 14(c) which provides that:  

    

 “(c) Subject to the provisions of the ACT, the BOARD shall have the right 

to make such deductions from the FUND CREDIT of a MEMBER as 

are permitted in terms of Section 37D(1)(d) of the ACT.” 

 

Ruling 

 

5.6 It is common cause that the complainant was tried and convicted in a 

criminal court for the theft of the second respondent’s money. It is also 

common cause that he was handed a suspended sentence of three 

years coupled with community service. However, there is no evidence 

that the second respondent applied for an order in terms of section 300 

of the Criminal Procedure Act, 55 of 1977 (“Criminal Code”). Section 

300 of the Criminal Code provides relief for a party who suffered 
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patrimonial loss to be compensated for the loss and it provides as 

follows:  

   

(1)  Where a person is convicted by a superior court, a regional court or a 

 magistrate's court of an offence which has caused damage to or loss 

of property (including money) belonging to some other person, the 

court in question may, upon the application of the injured person or of 

the prosecutor acting on the instructions of the injured person, 

forthwith award the injured person compensation for such damage or 

loss: Provided that- 

 

(a)  a regional court or a magistrate's court shall not make any 

such award if the compensation applied for exceeds the 

amount determined by the Minister from time to time by  

 

(2)  For the purposes of determining the amount of the compensation or 

the liability of the convicted person therefor, the court may refer to the 

evidence and the proceedings at the trial or hear further evidence 

either upon affidavit or orally. 

 

(3)   

 (a)  An award made under this section-  

 

(i)  by a magistrate's court, shall have the effect of a civil 

judgment of that court; 

(ii)  by a regional court, shall have the effect of a civil 

judgment of the  magistrate's court of the district in 

which the relevant trial took place. 

 

(b)  Where a superior court makes an award under this section, 

the registrar of the court shall forward a certified copy of the 

award to the clerk of the magistrate's court designated by the 

presiding judge or, if no such court is designated, to the clerk 

of the magistrate's court in whose area of jurisdiction the 

offence in question was committed, and thereupon such 

award shall have the effect of a civil judgment of that 

magistrate's court.” 
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5.7 Thus, the second respondent was required to make an application 

before in the Magistrate’s Court requesting for compensation order 

stipulating that an amount R21 300.00 should be paid to it in terms in 

terms of section 300(1) and (2) of the Criminal Code. It is only when an 

employer who is in possession of such an order, deemed to be a civil 

judgement, that a fund may deduct a member’s benefit and pay to such 

an employer in terms of section 37D of the Act. In the current matter 

there is no order in terms of section 300 of the Criminal Code granted 

to the second respondent.   

 

5.8 In the event, this Tribunal finds that the first respondent cannot deduct 

the complainant’s withdrawal benefit for purposes of paying it to the 

second respondent in terms of rules 14(b) and (c) of the first 

respondent’s rules read with section 37D(1)(b)(ii) of the Act  (see Merlin 

Gerin (Pty) Ltd v All Current and Drive Centre (Pty) Ltd And Another 

1994 (1) SA 659 (C)). As a result, the first respondent should pay the 

complainant his withdrawal benefit.   

 

5.9 The complainant should complete and submit the withdrawal claim form 

to the first respondent and the first respondent should in turn, process 

the claim form without the second respondent’s signature and stamp 

and pay the complainant’s withdrawal benefit.  

 

[6]  ORDER 

 

6.1  In the result, the order of this Tribunal is as follows: 

 

 6.1.1 The complainant is directed to complete the attached 

withdrawal claim form and provide a certified copy of his identity 

document, as well as a copy of his latest bank statement and 

submit same to the following address:  

  Auto Workers Provident Fund 

  Private Bag X10095 

  RANDBURG 
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  2125 

    

  Fax: 086 787 3046 

 

 6.1.2 The first respondent is directed to condone the absence of the 

second respondent’s signature and stamp on the complainant’s 

claim form;  

 

 6.1.3 The first respondent is directed to pay the complainant his 

withdrawal benefit, less any deductions permitted in terms of 

the Act, within one week of receiving the documents referred to 

in paragraph 6.1.1; and 

 

 6.1.4  The first respondent is ordered to provide the complainant with 

a breakdown of his withdrawal benefit, within eight weeks of 

this determination.  

 

 

DATED AT PRETORIA ON THIS 03RD DAY OF SEPTEMBER 2015 

 

 

 

 

      

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

 

 

 

 

Section 30M Filing: High Court  

Parties unrepresented 

 

 


